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FILED 
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SHIRLEY CARRIER, 
Plaintiff and Appellant 
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PRO-TECH RESTORATION dba 
STONE CARPETS, WILLIAM 
ROGER SMITH, AND PLEASANT 
GROVE CITY, 
IN THE UTAH COURT OF APPEALS 
SHIRLEY CARRIER, 
Plaintiff and Appellant 
vs. 
PRO-TECH RESTORATION dba 
STONE CARPETS, WILLIAM 
ROGER SMITH, AND PLEASANT 
GROVE CITY, 
Case No. 940550-CA 
Priority No. 15 
RESPONSE TO DEFENDANT PRO-TECH'S 
PETITION FOR REHEARING 
APPEAL FROM THE FOURTH JUDICIAL DISTRICT COURT 
UTAH COUNTY 
THE HONORABLE RAY M. HARDING 
LYNN C. HARRIS (1382) 
SPENCE, MORIARITY & SCHUSTER 
3325 N. University Ave., Ste. 200 
Provo, Utah 84604 
Attorney for Plaintiff/Appellant 
JOHN M. CHIPMAN (628) 
HANSON, NELSON & CHIPMAN 
136 So. Main Street, Ste. 910 
Salt Lake City, Utah 84101 
Attorney for Defendant/Appellee Pleasant Grove City 
M. DAYLE JEFFS (1655) I 
JEFFS AND JEFFS 
90 North 100 East/P.O. Box 888 
Provo, Utah 84603 
Attorney for Defendant Appellee Pro-Tech Restoration 
ROBERT L. MOODY 
TAYLOR, MOODY & THORNE 
2525 N. Canyon Road 
Provo, Utah 84604 
Attorney for Defendant/Appellee William Roger Smith 
Under Rule 35 and by the court's specific request, Appellant 
Shirley Carrier files this response. 
RESPONSE TO POINT 1 
Standard of Review 
Defendant Pro-Tech challenges the Utah Court of Appeals' ruling in 
this case, arguing that the Court applied the wrong standard of review. 
It contends that the standard of review for both a new trial and a Utah 
R. Civ. P. 60(b) motion is abuse of discretion. Defendant Pro-Tech's 
arguments failed for the following reasons. 
Ms. Carrier appealed the jury's verdict against her. Amended 
Docketing Statement. She claimed that the jury failed to find in her 
favor because the trial court had given the defendants too many 
peremptory challenges. Using these additional challenges, Defendants 
unfairly shaped the jury. Brief of Appellant at 19. This error 
occurred because the trial court failed to grant Ms. Carrier's motion to 
limit Defendants' peremptory challenges. 
Although Ms. Carrier might have relied on the trial court's denial 
of the 60(b) motion and the motion for a new trial to raise the 
peremptory challenge issue, she did not. Rather, Ms. Carrier 
preferred to go to the heart of the matter, the trial court's failure to 
grant her Motion to Limit the Defendants' Number of Peremptory 
Challenges. As Rule 3 states, "An appeal may be taken from a district, 
juvenile, or circuit court to the appellate court with jurisdiction over 
1
 In the amended docketing statement, Ms. Carrier did list the trial 
court's denial of her 60(b) motion. However, she did not brief this 
part of the appeal, focusing instead on the trial court's denial of the 
original motion on peremptory challenges. 
X 
the appeal from all final orders and judgments. . . . " Utah R. App. P.3 
(1995) (emphasis added). 
In this appeal, Ms. Carrier presented as her first issue for 
review the trial court's award of additional challenges. She noted that 
she preserved the issue with a Motion to Limit the Defendants' Number of 
Peremptory Challenges and the trial court's denial of that motion Brief 
of Appellant at 1. She did not refer to the 60(b) motion or on the 
motion for a new trial. 
Moreover, Ms. Carrier's arguments supporting her appeal 
consistently focused on the trial court's denial of her motion to limit 
the challenges. Not once in either the opening or the reply brief did 
Ms. Carrier dwell on the trial court's denial of her 60(b) motion or her 
motion for a new trial. 
Ms. Carrier's appeal focused on the trial court's denial of her 
motion to limit peremptory challenges. As the Utah Court of Appeals 
correctly noted, the trial court's decision turned on its interpretation 
of Rule 47 of the Utah Rules of Civil Procedure. The Court of Appeals 
properly reviewed this question of law under the correctness standard. 
Slip Opinion at 3. See also, Reply Brief of Appellant at 3-8. 
RESPONSE TO POINT II 
Timeliness 
Defendant Pro-Tech next contends that Ms. Carrier failed to timely 
raise the issue of peremptory challenges. It argues that since she did 
not raise the peremptory challenge issue in her motion for a new trial, 
Ms. Carrier could not bring it before the trial court in a 60(b) motion. 
Therefore, Defendant Pro-Tech insists Ms. Carrier waived her right to 
z 
*assert an attack based upon the number of peremptory challenges granted 
t : • tl le par - 1- .'^i. : - Petition for Rehearing at 7. 
M s . C a r r I e r ma I n t a i n s that she c ou 1 d have used Rule 6 0 (b) t o 
timely reassert the peremptory challenge issue in the trial coi u: I :.^ 
However, everi i I. J..)e f endant Pro-Tech' s argument i s va 1 id, i t s imp 1 y is 
irrelevant to this appeal. As above, Ms. Carrier's appeal did not 
depend on the 60(b) motion to raise the .••--*. * . • ^ .:• a: ; . • 
the Utah Court of Appeals. In other words, Ms, Carrier brought the 
issue to the trial court before jury selection and the court denied her 
motion. This proper] y preserved the :i ssn ie £oi appea 1. 
Defendant Pro-Tech seems to demand that Ms. Carrier preserve the 
peremptory challenge issue -• *• ' - n" rial. The 
im p i \rr\+ ->, * . .* d on appeal 
must first be included in a motion for a new trial. Not surprisingly, 
however, Defendant Pro-Tech fails to cite to any case or rule supporting 
t h :i s i i o^ ? e ] a i gurnei 11. I 
In f act,, Ru 1 e 3 of the Utah Rules of Appellate Procedure 
specifically aJ'^ws appeal from nall final orders and judgments. . . .T 
] 9 9 5 ) (emphasis added) In thi s case,, Ms Carrier 
appealed the jury's verdict, a final, judgment, She based this appeal, 
in part, on the frid 1 court's denial of her Motion to Limit Defendants' 
Peremptory C'hai I viiqt."' „ -i final order, Ms. Carrier clearly satisfied the 
^ Ms. Carrier sought relief from judgment under Rule 60(b) because the 
facts in this case so clearly matched those in the new Supreme Court 
ruling Randle v. Allen. Ms. Carrier believed that if the trial court 
read Randle, it would agree that the defendants held too many peremptory 
challenges and would obviate the cost and need for an appeal. The trial 
court denied the motion. 
conditions outlined in the Utah Rules of Civil Procedure. Timeliness is 
not an issue in this appeal. 
CONCLUSION 
Defendant Pro-Tech's arguments that Ms. Carrier's 60(b) motion was 
somehow faulty are irrelevant. This appeal did not depend on the trial 
court's denial of that motion. Therefore, the standard of review under 
Rule 60(b) and the motion for a new trial does not apply here. Because 
Defendant Pro-Tech's Point I and Point II arguments lack merit, Ms. 
Carrier respectfully requests the Utah Court of Appeals to deny the 
Petition for a Rehearing. 
DATED this 7P\ day c£ ATA
 1 9 9 6. 
6flfK-
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Attorney for Plaintiff/Appellant 
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